660:11-5-42. Standards of ethical practices for broker-dealers and their agents
| [AMENDED]
(a) Purpose. This rule is intended to set forth the standards of ethical practices for broker-
dealers and their agents. Any noncompliance with the standards of ethical practices specified in
this section will constitute unethical practices in the securities business; however, the following
is not intended to be a comprehensive listing of all specific events or conditions that may
constitute such unethical practices. The standards shall be interpreted in such manner as will
aid in effectuating the policy and provisions of the Securities Act, and so as to require that all
practices of broker-dealers, and their agents, in connection with their activities in this state shall
be just, reasonable and not unfairly discriminatory.
(b) Standards.
(1) A broker-dealer and his agents, in the conduct of his business, shall observe high
standards of commercial honor and just and equitable principles of trade. A broker-dealer
and his agents shall not violate any federal securities statute or rule or any rule of a national
securities exchange or national securities association of which it is a member with respect to
any customer, transaction or business effected in this state.
(2) Recommendatlons
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necessary-by-suchdisclosed by the customer or known to the broker-dealer or registered
agent-in-making-such-recommendation.
(B) A broker-dealer and his agents fulfill the customer-specific suitability obligation for an
institutional account, as defined in 660:11-1-3, if (i) the broker-dealer or agent has a
reasonable basis to believe that the institutional customer is capable of evaluating
investment risks independently, both in general and with regard to particular transactions
and investment strategies involving a security or securities and (ii) the institutional
customer affirmatively indicates that it is exercising independent judgment in evaluating
the broker-dealer or agent’s recommendations. Where an institutional customer has
delegated decision-making authority to an agent, such as an investment adviser or a
bank trust department, these factors shall be applied to the agent.
(3) Charges, if any, for services performed, including miscellaneous services such as
collection of monies due for principal, dividends, or interest, exchange or transfer of
securities, appraisals, safekeeping or custody of securities, and other services, shall be
reasonable and not unfairly discriminatory between customers.
(4) In "over-the-counter” transactions, whether in "listed" or "unlisted" securities, if a broker-
dealer or agent of a broker-dealer buys for his own account from his customer, or sells for
his own account to his customer, he shall buy or sell at a price which is fair, taking into
consideration all relevant circumstances, including market conditions with respect to such
security at the time of the transaction, the expense involved, and the fact that he is entitled
to a profit; and if he acts as agent for his customer in any such transaction, he shall not
charge his customer more than a fair commission or service charge, taking into
consideration all relevant circumstances including market conditions with respect to such
security at the time of the transaction, the expense of executing the order and the value of
any service he may have rendered by reason of his experience in and knowledge of such
security and the market therefor.




(5) No broker-dealer or agent of a broker-dealer shall publish or circulate, or cause to be
published or circulated, any notice, circular, advertisement, newspaper article, investment
service, or communication of any kind which purports to report any transaction as a
purchase or sale of any security unless such broker-dealer believes that such transaction
was a bona fide purchase or sale of such security; or which purports to quote the bid price
or asked price for any security, unless such broker-dealer believes that such quotation
represents a bona fide bid for, or offer of, such security. If nominal quotations are used or
given, they shall be clearly stated or indicated to be only hominal quotations.
(6) No broker-dealer or agent of a broker-dealer shall make an offer to buy from or sell to
any person any security at a stated price unless such broker-dealer or agent is prepared to
purchase or sell, as the case may be, at such price and under such conditions as are stated
at the time of such offer to buy or sell.
(7) A broker-dealer, when a member of a selling syndicate or a selling group, shall purchase
securities taken in trade at a fair market price at the time of purchase, or shall act as agent
in the sale of such securities.
(8) A broker-dealer who in the capacity of paying agent, transfer agent, trustee, or any other
similar capacity, has received information as to the ownership of securities, shall under no
circumstances make use of such information for the purpose of soliciting purchases, sales or
exchanges except at the request and on behalf of the issuer.
(9) No broker-dealer or agent of a broker-dealer shall, directly or indirectly, give, permit to be
given, or offer to give, anything of value to any person for the purpose of influencing or
rewarding the action of such person in connection with the publication or circulation in any
newspaper, investment service, or similar publication, of any matter which has, or is
intended to have, an effect upon the market price of any security, provided that this rule
shall not be construed to apply to matter which is clearly distinguishable as paid advertising.
(10) A broker-dealer at or before the completion of each transaction with a customer shall
give or send to each customer written notification disclosing:
(A) whether such broker-dealer is acting as a broker for such customer and some other
person; and
(B) in any case in which such broker-dealer is acting as a broker for such customer or for
both such customer and some other person, either the name of the person from whom
the security was purchased or to whom it was sold for such customer and the date and
the time when such transaction took place or the fact that such information will be
furnished upon the request of such customer, and the source and amount of any
commission or other remuneration received or to be received by such broker-dealer in
connection with the transaction.
(11) A broker-dealer or agent of a broker-dealer controlled by, controlling, or under common
control with, the issuer of any security, shall, before entering into any contract with or for a
customer for the purchase or sale of such security, disclose to such customer the existence
of such control, and if such disclosure is not made in writing, it shall be supplemented by the
giving or sending of written disclosure at or before the completion of the transaction.
(12) A broker-dealer or agent of a broker-dealer who is acting as a broker for a customer or
for both such customer and some other person, or a broker-dealer who is acting as a dealer
and who receives or has promise of receiving a fee from a customer for advising such
customer with respect to securities, shall, at or before the completion of any transaction for
or with such customer in any security in the primary or secondary distribution of which such
broker-dealer is participating or is otherwise financially interested, give such customer
written notification of the existence of such participation or interest.
| _ (13) The following standards shall apply to discretionary accounts:
(A) No broker-dealer or agent of a broker-dealer shall effect with or for any customer's
account in respect to which such broker-dealer or agent or employee is vested with any
discretionary power any transactions of purchase or sale which are excessive in size or
frequency in view of the financial resources of such customer and character of such
account.



(B) No broker-dealer or agent of a broker-dealer shall exercise any discretionary power
in a customer's account unless such customer has given prior written authorization to a
stated individual or individuals and the account has been accepted by the broker-dealer,
as evidenced in writing by the broker-dealer or the partner, officer, or manager duly
designated by the broker-dealer, in accordance with (22) of this subsection.
(C) The broker-dealer or the person duly designated shall approve promptly, in writing,
each discretionary order entered and shall review all discretionary accounts at frequent
intervals in order to detect and prevent transactions which are excessive in size or
frequency in view of the financial resources of the customer and the character of the
account.
(D) This section shall not apply to discretion as to the price at which or the time when an
order given by a customer for the purchase or sale of a definite amount of a specified
security shall be executed.
(14) A broker-dealer or agent of a broker-dealer who is participating or who is otherwise
financially interested in the primary or secondary distribution of any security which is not
admitted to trading on a national securities exchange, shall make no representation that
such security is being offered to a customer "at the market" or at a price related to the
market price unless such broker-dealer or agent knows or has reasonable grounds to
believe that a market for such security exists other than that made, created, or controlled by
such broker-dealer or agent, or by any person for whom he is acting or with whom he is
associated in such distribution, or any person controlled by, controlling or under common
control with such broker-dealer or agent.
(15) No broker-dealer or agent of a broker-dealer shall effect any transaction in, or induce
the purchase or sale of, any security by means of any manipulative, deceptive or other
fraudulent device, practice, plan, program, design, or contrivance.
| _ (16) The following standards shall apply to the use of customer funds:
(A) No broker-dealer or person associated with a broker-dealer shall make improper use
of a customer's securities or funds.
(B) No broker-dealer or agent of a broker-dealer shall lend, either to himself or to others,
securities carried for the account of any customer, unless such broker-dealer or agent
shall first have obtained from the customer a separate written authorization permitting
the lending of securities thus carried by such broker-dealer or agent; and, regardless of
any agreement between the broker-dealer or agent and a customer authorizing the
former to lend or pledge such securities, no broker-dealer or agent shall lend or pledge
more of such securities than is fair and reasonable in view of the indebtedness of the
customer, except such lending as may be specifically authorized under (C) of this
paragraph.
(C) No broker-dealer or agent of a broker-dealer shall lend securities carried for the
account of any customer which have been fully paid for or which are in excess of the
amount which may be loaned in view of the indebtedness of the customer, unless such
broker-dealer or agent shall first have obtained from such customer a separate written
authorization designating the particular securities to be loaned.
(D) No broker-dealer or agent of a broker-dealer shall hold securities carried for the
account of any customer which have been fully paid for or which are in excess of the
amount which may be pledged in view of the indebtedness of the customer, unless such
securities are segregated and identified by a method which clearly indicates the interest
of such customer in those securities.
(E) No broker-dealer or agent of a broker-dealer shall guarantee a customer against loss
in any securities account of such customer carried by the broker-dealer or in any
securities transaction effected by the broker-dealer or agent with or for such customer.
(F) No broker-dealer or agent of a broker-dealer shall share directly or indirectly in the
profits or losses in any account of a customer carried by the broker-dealer or agent or
any other broker-dealer or agent, unless such broker-dealer or agent obtains written
authorization from the broker-dealer carrying the account; and, a broker-dealer or agent



shall share in the profits or losses in any account of such customer only in direct
proportion to the financial contributions made to such account by the broker-dealer or
agent. Exempt from the direct proportionate share limitation are accounts of the
immediate family of such broker-dealer or agent. For purposes of this section, the term
"immediate family" shall include parents, mother-in-law or father-in-law, husband or wife,
children or any relative to whose support the broker-dealer or agent otherwise
contributes directly or indirectly.
| _ (17) The following standards shall apply to customer credit:
(A) No broker-dealer or agent of a broker-dealer shall take or carry any account or make
a transaction for any customer under any arrangement which contemplates or provides
for the purchase of any security for the account of the customer or for the sale of any
security to the customer where payment for the security is to be made to the broker-
dealer by the customer over a period of time in installments or by a series of partial
payments, unless:
() in the event such broker-dealer acts as an agent or broker in such transaction, he
shall immediately, in the regular course of his business, make an actual purchase of
the security for the account of the customer, and shall immediately, in the regular
course of his business, take possession or control of such security and shall maintain
possession or control thereof so long as he remains under obligation to delivery of
the security to the customer;
(i) in the event such broker-dealer acts as a principal in any such transaction, he
shall, at the time of such transaction own such security and shall maintain
possession or control thereof so long as he remains under obligation to deliver the
security to the customer; and
(iii) the provisions of Regulation T of the Federal Reserve Board, if applicable to such
broker-dealer, are satisfied.
(B) No broker-dealer, whether acting as a principal or agent, shall, in connection with
any transaction referred to in this Standard, make any agreement with his customer
under which such broker-dealer shall be allowed to pledge or hypothecate any security
involved in such transaction for any amount in excess of the indebtedness of the
customer to such broker-dealer.
| _ (18) The following standards shall apply to books and records:
(A) Each broker-dealer shall keep and preserve books, accounts, records, memoranda,
and correspondence in conformity with all applicable laws, rules, regulations, and
statements of policy promulgated by the Administrator and/or the Commission under the
Securities Act.
(B) Each broker-dealer shall keep and preserve in each office of supervisory jurisdiction,
as defined in 660:11-5-2, either a separate file of all written complaints of customers and
action taken by the broker-dealer, if any, or a separate record of such complaints and
clear reference to the files containing the correspondence connected with such
complaints as maintained in such office.
(19) A broker-dealer shall make available to inspection by any bona fide regular customer,
upon request, the information relative to such broker-dealer's financial condition as
disclosed in its most recent balance sheet prepared either in accordance with such broker-
dealer's usual practice or as required by the state or federal securities laws, or any rule or
regulation promulgated thereunder.
(20) No broker-dealer or agent of a broker-dealer shall offer any security or confirm any
purchase or sale of any security, from or to any person not actually engaged in the
investment banking or securities business at any price which shows a concession, discount,
or other allowance, but shall offer such security and confirm such purchase or sale at a net
dollar or basis price.
(21) Selling concessions, discounts, or other allowances, as such, shall be allowed only as
consideration for services rendered in distribution and in no event shall be allowed to
anyone other than a broker-dealer registered under the Securities Act actually engaged in



the investment banking or securities business; provided however, that nothing in this

standard shall prevent any broker-dealer from selling any security owned by him to any

person at any net price which may be fixed by him unless prevented therefrom by

agreement.

| _ (22) The following standards shall apply to supervisory procedures:
(A) Each broker-dealer shall establish, maintain and enforce written procedures which
will enable it to supervise properly the activities of each registered agent and associated
person to assure compliance with applicable securities laws, rules, regulations and
statements of policy promulgated by the Administrator and/or the Commission under the
Securities Act.
(B) Final responsibility for proper supervision shall rest with the broker-dealer, the
principal(s) of the broker-dealer registered in accordance with 660:11-5-11, and the
principal(s) of the broker-dealer in each OSJ, including the main office, and the
registered representatives in each non-OSJ branch office designated by the broker-
dealer to carry out the supervisory responsibilities assigned to that office by the broker-
dealer pursuant to the rules and regulations of the NASD. A copy of the written
supervisory procedures shall be kept in each office of supervisory jurisdiction and each
non-OSJ branch office.
(C) Each broker-dealer shall be responsible for keeping and preserving appropriate
records for carrying out such broker-dealer's supervisory procedures. Each broker-
dealer shall review and endorse in writing, on an internal record, all transactions and all
correspondence of its registered agents pertaining to the solicitation or execution of any
securities transaction.
(D) Each broker-dealer shall review the activities of each office, which shall include the
periodic examination of customer accounts to detect and prevent irregularities or abuses
and conduct at least an annual inspection of each office of supervisory jurisdiction.
(E) Each broker-dealer shall have the responsibility and duty to ascertain by
investigation the good character, business repute, qualifications and experience of any
person prior to making such a certification in the application of such person for
registration under the Securities Act.
| _ (23) The following standards shall apply to financial information:

(A) Each broker-dealer offering or selling securities not listed on a registered national
securities exchange recognized by the Administrator shall have and furnish to
customers, on request, a balance sheet of the issuer as of a date within eighteen
months, and a profit and loss statement for either the fiscal year preceding that date or
the most recent year of operations, prepared in accordance with generally accepted
accounting principles, the names of the issuer's proprietors, partners or officers, the
nature of the enterprise of the issuer and any other available information reasonably
necessary for evaluating the desirability or the lack of desirability of investing in the
securities of the issuer.
(B) Each broker-dealer who, in computation of net capital includes securities not listed
on a registered national securities exchange recognized by the Administrator shall also
have the information provided for in (A) of this paragraph available and shall, upon
request, furnish same to the Department.
(C) All transactions in such securities described in (A) and (B) of this paragraph shall
comply with the provisions of Section 1-301 of the Securities Act.
(D) The provisions of (A) of this paragraph shall not be required in unsolicited
transactions, except when numerous unsolicited transactions in a particular security are
occurring, it shall be the duty and responsibility of the broker-dealer to make reasonable
effort to secure and provide to customers upon their written request the information
required by the provisions of (A) of this paragraph. Nothing contained in this Section
shall be construed to limit the powers of the Administrator under Section 1-204 of the
Securities Act.



